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MYERSVILLE PLANNING COMMISSION



Official Minutes of Public Hearing Held



June 20 & June 26, 2012
The special public hearing of the Planning Commission was called to order at 7:00 pm. in the Myersville Volunteer Fire Company Banquet Hall. Members in attendance were Chairman Dave Sexton, Vice Chair Laura Sweeny, Council liaison Mark Etheridge, Monty Bussard, Donna Squires, and Town Planner & Zoning Administrator Bradford Dyjak.  Also in attendance were Mayor Wayne Creadick, Council members Brett Bidle, Gary DeMoss and Mark Hinkle.

I.  Purpose of Meeting. The purpose of the public hearing was to review the application submitted by Dominion Transmission, Inc. to amend the existing Site Master Plan for the property located at the intersection of Milt Summers Road and Myersville Road (zoning application #ZA-12-03).  This application was referred on May 8, 2012 by the Mayor & Council for the Planning Commission’s recommendation in accordance with Section 165-143.E(3) of the Town Code.  
Chairman Dave Sexton opened the meeting with a reading of the rules and procedures and time allocations for comment and swore-in those providing testimony.  Town Planner Bradford Dyjak instructed members of the public to formally list their name on the sign-in sheet if they desired to testify and announced that Myersville Citizens for a Rural Community (MCRC) submitted the requisite documentation to be considered a recognized organization pursuant to the Planning Commission’s bylaws.  

II. Mr. Dyjak provided a summary of staff and agency comments on the application.

Staff Comments:
· Designs within the application are conceptual, subject to final approval at Sketch and Site Improvement Plan stage.
· Forestation, mass grading, stormwater management elements subject to future plan submissions.

· Whereas the Town may consider the applicant’s application before the FERC and associated Environmental Assessment as matters of fact, the Town is only reviewing the plan as it applies to the specific zoning codes and as such will not review specific components of the project that are not within its regulatory authority.   

· The proposed use is not regulated by Maryland Public Services Commission – USDOT governs pipelines, but FERC regulates energy components

· Could also be considered an “Essential Service” as defined within Section 165-11 of the Town Code.  

· Pg 7 – Staff notes that revised Land Use Plan includes a second land bay for future development.  Design and access issues should be considered with this revision to ensure integrated development and conditions may be enacted if approved.  

· Town code prohibits private streets to be constructed per Section 130-39.I “Street Layout” and adequate road frontage would be required.  A private driveway could be constructed in such a manner as to extend from public cul-de-sac.   

· Pg 6 – Staff noted that while Traditional Neighborhood Design goal of Comprehensive Plan refers to residential and mixed-use developments only, the requirement to address Design Elements does apply for this property and should be considered in detail.

· Pg 6 – Pedestrian connectivity should be encouraged throughout most of site and should not be limited, especially along existing frontage streets and proposed public street.  

Agency Comments:

· State Department of Assessments and Taxation – However, use is considered a public utility by SDAT and would be taxed as such.

· State Highway Administration and Federal Highway Administration – Did not provide comments or provide comments on the Environmental Assessment as the project did not fall within the existing rights-of-way. 

· Frederick County Historic Preservation Commission – MCRC formally requested that the HPC provide comment, however no action has been taken by the HPC.

· Frederick County Land Preservation Program – County staff confirmed that project lies within the Rural Legacy Area, but that it would not be eligible for preservation and that the program contains County goals and is not applicable within municipal jurisdiction.  

· Maryland Department of the Environment Air Quality & Radiation Division – Confirmed that the Applicant had previously submitted an application, but that it was withdrawn since obtaining local zoning approval is a prerequisite for MDE to review application and hold public hearings.  

Applicant Testimony:

DTI (the Applicant) was represented by Mark Viani, McGuire Woods.  

· The Applicant would incorporate the existing steep slopes and forested areas on the property to provide a natural screen.

· An agricultural style and barn design could be incorporated to blend the compressor station buildings with surrounding rural structures ensuring continuity.  

· Noted that the Applicant has revised its original application to add a second land bay near the road frontage of six acres for future commercial use.  

· There was no historical impact as indicated by the Maryland Historic Trust and there would be a limited view of the facility from the main part of town across I-70.  

· Emissions would be minimal and equivalent to the impact of four large vehicles operating.

· The Applicant was willing to meet and exceed Town requirements of the project.

· The compressor station would include a container for oil and would remove impurities through a filtering the system.  

· Internal noise impact of the station would be minimal and mitigated through insulation and buffering.

· Test emergency blow-downs would occur at least every six months for a test and every five years for a full test.

Recognized Organization:

MCRC was granted 10 minutes to present as a recognized organization with Secretary Ted Cady representing the group.

· The cultural survey report submitted as part of the FERC Environmental Assessment is considered classified and historical impacts were incomplete by Applicant.

· Proposed use would adversely impact recent Town stream restoration project at Doub’s Meadow Park

· The proposed use is incompatible with the Town Comprehensive Plan, specifically in that it would negatively impact the “Quality of Life” aspect of residents.

· Over 37,00 lbs of nitrous oxide and 40,000 lbs of sulfur dioxide would be released by station emissions.

· Concerns over impact to local schools since there are many within a two mile radius.

· DTI is not a public utility as it has stated this before the West Virginia Public Service Commission.

· The proposed use would not be a viable economic use of the property.

· There would be tons of toxins released by the station and it is inherently plagued by safety risks.

Public Comment:

The following members of the public offered testimony – all in opposition to the application – with a tape recording of all comments available in the Town Planning Office and select written statements provided as part of the record:

1. Nancy Maher – 89 Ashley Court

2. Ted Jenkins – 16 Poplar Street

3. Rick Millward – 10255 Meadow Fence Court

4. Bill Adamo – 9328 Mt. Tabor Road

5. Steve Mueller – 95 Ashley Court

6. Karen Moody – 23 Webster Street, Westminster, MD

7. Dan Andrews – 397 Coral Court, Westminster, MD

8. Bob Stephens – 2715 Flintridge Drive

9. John Stann – 2757 Flintridge Drive

10. Margie Binzer – 11306B Pleasant Walk Road

11. Michele Tartaglia – 10 Deerwoods Court

12. Kevin Krager – Lockwood Drive, Middletown

13. Joe Wolfinger – 9327 Frostown Road, Middletown

14. Janet Stamper – 4492 Pinewood Trail, Middletown

15. Ann Nau – 904 Rocky Fountain Terrace

Public comment was closed at 9:00 after all members of the public present that wished to speak had been heard.

Rebuttal.  

The Applicant was allowed five minutes of rebuttal testimony.  During this rebuttal, the Applicant offered that the compressor station was a permitted use as a public utility and that it would not be more intensive or objectionable than other similar permitted uses such as vehicle repair and construction services.  Furthermore, Mr. Viani stated that the compressor station would produce low emissions and that while expansion was unlikely, the Applicant would still need to proceed through the same review procedures in the future and be subject to all applicable regulations.  

Following the Applicant’s rebuttal the Planning Commission closed the record on the application and unanimously motioned to adjourn the hearing at 9:10 p.m. and reconvene on Tuesday June 26th at 7:00 p.m. to deliberate and reach a recommendation.  




(Minutes continue on Page 5)
RECONVENING OF THE PLANNING COMMISSION

June 26, 2012 Town Hall

The meeting of the Planning Commission regarding application ZA-12-03 was reconvened on June 26, 2012 at 7:00 p.m. in Myersville Town Hall.  Members in attendance were Chairman Dave Sexton, Vice Chair Laura Sweeny, Council liaison Mark Etheridge, Monty Bussard, Donna Squires, and Town Planner & Zoning Administrator Brad Dyjak.  Councilman Gary DeMoss was also in attendance.  

Chairman Sexton opened the reconvened meeting by reiterating that all testimony had been received and reviewed and that the purpose for reconvening was to deliberate and therefore no public comment would occur.  Town Planner Brad Dyjak provided a brief summary of the June 26th public hearing.  
Discussion then commenced on the application by Planning Commission members with the following summarizing the accounts of each member. 

Ms. Squires:

1. Expressed general concern regarding safety issues of the compressor station.

2. Questioned whether use was primarily commercial or industrial in nature.

a. Councilman Etheridge replied that the issue was not whether it was commercial or industrial in nature, but whether it was a public utility and if it was, did it meet the additional requirements and special conditions within the Code.

3. Did not believe vibrations and noise would pose an issue as they were mainly contained onsite and that Applicant’s sound study demonstrated I-70 ambient noise would neutralize any impact. 
Vice Chair Sweeny:

1. Does not consider the compressor station a public utility service since DTI has stated in a case before the West Virginia Public Service Commission that it is “not a public utility”.

a. Mr. Bussard indicated that electricity generation is produced by several different sources and companies then distributed throughout the gird as a utility and would be analogous to natural gas distribution.  

b. Chairman Sexton expressed concern that DTI was a producer and transporter of natural gas as a commodity rather than a utility that would directly serve the public at this proposed facility.

2. The persistent hum and low-frequency noise emanating from the engines constitute a nuisance.  Additionally, there are concerns from adjacent property owners that daily operational noise will not be confined to the Battiata property – especially during emergency test “blow-downs”.    

3. The proposed use fits the definition of nuisance as it is “one that is annoying, unpleasant or obnoxious” (Merriam Webster’s Dictionary).   

4. Concerned with onsite pedestrian and vehicular access. 

5. The proposed use would not provide increased property values or improve future chances for viable economic development on adjacent properties.  Therefore, the application is not consistent with the HEO or Comprehensive Plan.  Furthermore, while there may be a second land bay proposed in the latest revisions to the Master Plan, there is no guarantee that development will be induced within that bay that fronts Milt Summers and Myersville Roads.  
Councilman Etheridge:

1. The use appears to be objectionable since it handles and processes materials that are inherently hazardous.

a. For the very reason that there are so many safety mechanisms and safety procedures that exceed what other permitted uses would entail, it is a hazard by its nature.

2. May fit public utility definition as it was intended in HEO definition.

3. Should seriously evaluate potential for future commercial development of property.

4. Intent of the HEO was to provide a commercial park that would afford employment opportunities for local residents.

a. The limited potential for commercial development within the second proposed land bay, lack of employment opportunities and restricted public access go against the provisions within the HEO.

Chairman Sexton:

1. Did not consider a compressor station a public utility when considering common definition.

2. Application should be denied on basis of the use being considered a public hazard and for posing safety issues to the community.

3. Agreed with Councilman Etheridge that this use is not consistent with the intent of the HEO or existing master plan for property.  This was not the vision for the property when PC and M&C drafted the HEO in 2007.

Mr. Bussard:

1. Given that adjacent property owners have objected to the application, the proposed use could significantly impact the uses and property values of those properties. 

2. By nature of people objection and considering the proposed use as “nuisance like” it is therefore a nuisance and is deniable on those grounds.

3. While the proposed use is a nuisance, the PC should continue discussion to provide a full review of the applicability of all special conditions for the M&C to have a complete account.
Following the Commission’s general discussion, there were procedural questions as to how to best render motion that provided the M&C with the complexity of the issues.  Councilman Etheridge and Mr. Bussard requested that the Commission review and make note of each requirement and whether it had been met by the Applicant so that the M&C could have the benefit of making its own determination for rejecting the application based upon several vetted reasons.  

Ms. Squires agreed that the application should be rejected, but that the most compelling reason was based upon the proposed use constituting a public hazard to health and safety.  Furthermore, Ms. Squires indicated that a line item vote may include requirements that were less relevant to the reason to reject the application and that the Commission should provide one primary reason to the M&C supporting its reason. 

Line-Item Vote on Requirements.   After some discussion on the matter, Chairman Sexton called for a voice vote for each line-item within the requirements of Section 165-143.F to substantiate a forthcoming motion by the Commission.   Ms. Squires reiterated her position that she would vote to indicate that the proposed use would be hazardous to the public health and safety and deferred to the majority of the Commission, but that she would abstain from the final motion as she could not concur with other potential reasons for rejection.

It was noted that a vote of “Consistent” meant that the Commission found that the application met the specific code requirement whereas a vote of “Inconsistent” indicates that the application failed to meet the criteria and constitutes grounds for denial.

Planning Commission Voice Vote Record on Relevant Requirements for the Application

	CODE REQUIREMENT (Section)
	CONSISTENT
	INCONSISTENT
	ABSTAIN
	VOTE

	Permitted Use (165-150.C(19))
	Bussard, Etheridge, Squires
	Sexton, Sweeny
	-
	3-2

	Hazardous to public health or safety (Section 165-150.D(1))
	-
	Bussard, Etheridge, Sexton, Squires, Sweeny
	-
	0-5

	Noise and Vibration
	-
	Bussard, Etheridge, Sexton, Sweeny
	Squires
	0-4-1

	Odor, Dust, Smoke, Fumes, Cinders
	Bussard, Etheridge, Sexton, Sweeny
	-
	Squires
	4-0-1

	Radiation, Refuse, Water-carried waste
	Bussard, Etheridge, Sexton, Squires, Sweeny
	-
	-
	5-0

	Intent of HEO Zone 

(Section 165-150.A & 

Section 165-150.E(3))
	-
	Bussard, Etheridge, Sexton, Squires, Sweeny
	-
	0-5

	Comprehensive Plan goals
· Preservation of Quality of Life and Small town character

· Provision of a Sound Economic Base

· Protection of Sensitive Environmental Areas
	-
	Bussard, Etheridge, Sexton, Sweeny
	Squires
	0-4-1


Motion.  At the conclusion of the voice vote, Councilman Etheridge made the following motion:

“To recommend that the Mayor and Council rejects application #ZA-12-03 based upon the aforementioned inconsistencies with the applicable requirements of the Town Code noted by the Commission in its line-item voice vote.”

Second: Sweeny     For: Bussard, Etheridge, Sexton, Sweeny   Against: None      Abstain: Squires 

Chairman Sexton concluded the meeting by announcing a written recommendation would be presented to the Mayor and Council at its July 10th regular meeting. Mr. Dyjak reminded the Commission and the public that the July Planning Commission regular meeting and workshop were canceled.  
The meeting was adjourned at 9:08 p.m. by unanimous consent.
Respectfully Submitted:



Approved by the Planning Commission:

Bradford Dyjak
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